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VAT – EAST AFRICAN COMMUNITY
THE TRADABLE SERVICES PROBLEM
WORLD-CLASS SOLUTION
Richard T. Ainsworth
Goran Todorov1
The value added taxes (VATs) of the East African Community (EAC) are open to
manipulation and are leaking revenue from tradable services transactions.2 The EAC’s3
response has been to adopt a unique Reverse VAT4 mechanism. Something more is
needed – a Digital Invoice Customs Exchange. Together these adjustments will provide a
world-class solution to a world-wide problem.5 The EAC appears to be moving in this
direction.
The vulnerability of the EAC VATs to tradable services is not surprising. The
EAC borrowed VAT designs from the major VAT models, the EU VAT and the New
Zealand Goods and Services Tax (NZ GST). Both of these models have the same flaw.6
The flaw is structural.7 Both the EU VAT8 and the NZ GST9 classify supplies in
two groups, goods and services, when in fact there are three classes. Each member of the
EAC adopts the same classification.10
1

Goran Todorov is a global consultant for legal and technical certification of invoicing systems, advising
on implementation and certification of sales data controller systems. He is currently on special assignment
in Rwanda in charge of overall management of a Certified Invoicing System for the Rwanda Revenue
Authority.
2
Tradable services is a term coined by the author and first use in the following paper: Richard Ainsworth,
VAT Fraud: The Tradable Services Problem, 61 TAX NOTES INT’L 217 (January 17, 2011).
3
Burundi does not have a reverse VAT, but Kenya, Rwanda, Tanzania/Zanzibar and Uganda do have one.
They are not identical.
4
The Reverse VAT is “unique” from the perspective of the EU, but is not entirely “unique” from an African
VAT perspective when a residence-based VAT design has been adopted.
5
A reverse VAT differs from a reverse charge. A reverse VAT is a tax; a reverse charge is an accounting
provision. In the EAC a reverse VAT requires importers of services to pay a tax on services beneficially
received within the country, when those services are performed by a party who is not a registered taxpayer
at a location outside the country. A reverse VAT involves an actual payment of VAT by the importer. The
amount may or may not be allowed as a deductible input on the regular VAT return.
6
The common understanding is that there are two major VAT/GST models in use among the 170 or more
jurisdictions that have a multi-stage consumption tax. The smaller group follows the NZ model. Aside
from NZ this group includes Australia, Canada, South Korea, Singapore and SA. Alain Charlet & Jeffrey
Owens, An International Perspective on VAT, 59 TAX NOTES INT’L. 943, 945 (Sept. 20, 2010). See also:
Rebecca Millar, Jurisdictional Reach of VAT, The University of Sydney – Sydney School of Law, Legal
Studies Research Paper No. 08/64 (July 2008), also published VAT IN AFRICA, ed. Richard Krever 175.
7
Stated another way, the flaw in the EU VAT and the NZ GST is that they are not readily enforceable as
drafted. Both models are drafted in a manner that could be workable if voluntary compliance was optimal.
However, the premise of the VATs and GSTs is that these taxes have mechanisms in place that make
compliance nearly automatic. Compliance is made to be in the business’ commercial self-interest.
8
VAT Directive, Council Directive 2006/112/EC of 26 November 2006 on the common system of value
added tax, art. 14(1) & 24, 2006 O.J. (L 347) 1 defining goods and services as:
“Supply of goods” shall mean the transfer of the right to dispose of tangible personal
property as owner. …
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A third type of supply is common in modern commercial practice – transactions
in tradable services. Tradable services are supplies that function like services from a final
consumer’s perspective, but are produced and marketed like goods. They are
manufactured, sold to wholesalers, re-sold to retailers, and then sold again to final
consumers.
Tradable services are rarely consumed on-the-spot, like a hair cut, or a restaurant
meal. Tradable services are just as likely to be sold-on as they are to be consumed by the
buyer. They include VoIP termination services, mobile minutes, software as a service
(SaaS), back-up digital storage, or any of the commercially available data mining tools
for sale by data storage firms. Tradable services look like goods, but they never pass
through (or are recorded by) traditional customs offices. Tradable services are almost
any service bought, sold or stored in the “cloud,”11 and a whole lot more. Software and
“Supply of services” shall mean any transaction, which does not constitute a supply of
goods.
9
Section 2(1), GST Act 1985 (NZ):
In this Act, other than in section 12, unless the context other- wise requires,— …
goods means all kinds of personal or real property; but does not include choses in action,
money or a product that is trans- mitted by a non-resident to a resident by means of a
wire, cable, radio, optical or other electromagnetic system or by means of a similar
technical system;
…
services means anything which is not goods or money;
10
The norm is for a binary definitional pairing of goods with a definition of services as “anything that is not
a good.” See: Kenya’s VAT Act (Ch 476) at Section 2(1) (“’services’ means – (a) any supply by way of
business that is not a supply of goods or money; or (b) anything which is not a supply of goods but is done
for consideration (including, if so done, the granting assignment or surrender of any right) …”); Rwanda’s
Law No 06/2001, Code of VAT VAT Act, Art. 3(b) (“… service shall mean the performance of a service
for consideration. Anything which is not a supply of goods but is done for consideration (including lease,
hire assignment or surrender of any right or interest) is a supply of service.”); Tanzania’s VAT Act
(Chapter 148) Art. 5(4) (“Unless otherwise provided in this Act or regulations made thereunder, anything
which is not a supply of goods, but is done for consideration, including the granting, assignment or
surrender of all or part of any right is a supply of services.”); Uganda’s VAT Act of 1996 (Ch. 349) Art.
1(t) (“’services’ means anything that is not goods or money.”); Zanzibar’s VAT Act No. 4 of 1998, Art
5(4) (“Unless otherwise provided in this Act or regulations made under it, anything which is not supply of
goods, but is done for consideration, including the granting, assignment or surrender of all or part of any
right is a supply of services.”). Only the Burundi VAT is not set out in this manner, but it too admits only
two types of supplies. See: Law No1/102 dated 17th February, 2009 on the Establishment of the Value
Added Tax (VAT) at Art. 2 (“The VAT principle is to apply a general consumption tax on goods and
services in the proportion to the price, irrespective of the number of previous operations that happened in
the production and distribution process before the stage of taxation.”)
11
An excellent definition and discussion of the economics of cloud computing, and software as a service is
provided by the UC Berkeley Reliable Adaptive Distributed Systems Laboratory:
Cloud Computing refers to both the applications delivered as services over the Internet
and the hardware and systems software in the datacenters that provide those services. The
services themselves have long been referred to as Software as a Service (SaaS). The
datacenter hardware and software is what we will call a Cloud. When a Cloud is made
available in a pay-as-you-go manner to the general public, we call it a Public Cloud; the
service being sold is Utility Computing. We use the term Private Cloud to refer to
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technology dominate this class of supplies, but that is not all there is here – CO2 emission
permits fit the definition too.12
The main question is: Is it possible to construct a digital customs clearance
regime, a system that would begin with a domestic requirement for a digital invoice, but
advance to an EAC customs exchange (Digital Invoice Customs Exchange, or DICE)?
Could a secure, searchable, real-time digital record be kept of all imported tradable
services? The EAC is close to doing this today. It is close to showing the world how to
solve the tradable services problem.
Although the tradable services distinction creates many problems, the difficulties
it creates are most challenging when services are imported. When this occurs, the central
VAT/GST question concerns the place of supply or place of taxation, and the problem is
that we have no record of when tradable services enter a jurisdiction, and what values to
assign them when they do.
The missing element then in VAT/GST design is the customs function for
imported tradable services. In goods transactions customs provides the critical database
that all VAT/GSTs use to assure compliance. There is nothing comparable for services.
When imported services are tradable services this lack of record-keeping invites
problems.
Technology offers the answer, and the EAC may be the first VAT community in
the world (starting in Rwanda) that is able to demonstrate it. Developments in digital
security, and remote audit capabilities in business-to-consumer (B2C) and business-tobusiness (B2B) transactions in the EAC, in conjunction with efforts among the EAC
members to devise cooperative tax policies13 make the EAC uniquely positioned to
perfect its Reverse VAT with a digital invoice customs exchange.
internal datacenters of a business or other organization, not made available to the general
public. Thus, Cloud Computing is the sum of SaaS and Utility Computing, but does not
include Private Clouds. People can be users or providers of SaaS, or users or providers of
Utility Computing.
12
Richard T. Ainsworth, CO2 MTIC Fraud – Technologically Exploiting the EU VAT (Again), 57 TAX
NOTES INT’L 357 (January 25, 20100; Aline Robert, La fraude a la TVA du CO2 se revele gigantesque, La
Tribune 22 (Dec. 16, 2009) (in French, original and translation on file with author)
With the accessibility of Bluenext and effectiveness of the platform, which allows
regulatory-delivery in 15 minutes, fraudsters indeed have a place where they can place
orders on millions of tones of CO2 while quietly installed in their Parisian cafes. Using
temporary internet addresses on sites like Yahoo! or Gmail also makes it easier for
crooks. The cases reveal a crying absence of regulation in the CO2 market.
13
See: Technical Workshop on Exchange of Information for Tax Purposes Among Revenue Authorities in
the East African Community (Mount Meru Hotel, Arusha, Tanzania (August 23-24, 2012) available at:
http://www.eac.int/index.php?option=com_content&id=1062:technical-workshop-on-exchange-ofinformation-for-tax-purposes
Two studies on the status quo of tax systems and tax harmonization and the
exchange of information among revenue authorities were carried out, supported by
German Development Cooperation through GIZ (Deutsche Gesellschaft für
Internationale Zusammenarbeit); Organization for Economic Cooperation and
Development (OECD), African Tax Administrations Forum (ATAF) and International
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In other words, as presently constituted global VAT/GSTs are structurally flawed,
and the best correction for the flaw can be found in Africa. The structural solution
(Reverse VAT) needs administrative support – DICE. If 170 jurisdictions around the
world have adopted the same flawed goods/services dichotomy in their VAT/GSTs it
means that the imported tradable services problem is widespread. It also means that
wholesale structural change will not come immediately. The cutting-edge is African.
This paper will show how fraudsters use tradable services to steal VAT receipts
intended for the government. It will explain how the Reverse VAT (common in
residence-based VAT/GST systems) attempts to block this fraud, and then demonstrates
how data security measures (digital invoices) when coupled with a real-time remote
audits (made possible with customs exchanges) will identify and largely eliminate B2B
frauds in cross-border trades and most importantly tradable services.
It may not be common for the EAC to find itself at the forefront of global tax
policy/ tax design, but this is where it finds itself today. Neither the EU nor NZ are ready
for the solution that the EAC can implement now. The EAC can demonstrate the
elegance of an advanced technological solution to a global VAT problem. It should do
so.
THE STRUCTURAL FLAW
When VAT/GSTs divide supplies into goods and services three assumptions
follow. These assumptions guide the statutory provisions and the enforcement efforts.
There are exceptions, of course, but the basic design of the tax clearly follows from these
three principles.
First, goods are assumed to normally pass through several hands along a standard
commercial chain (manufacturer-wholesaler-retailer-final consumer), and this chain may
extend across jurisdictional boundaries. Services are different. They are assumed to
normally pass only once from producer to consumer. This transfer can occur in a crossborder context.

Tax Compact (ITC). The studies stressed the importance of information exchange and the
availability of qualitative statistical information, awareness creation and common
procedures.
The ‘Agreement for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes and Income’ (DTA), signed on 30 November 2010
provided the necessary legal basis to enhance cooperation among the five revenue
authorities.
A ‘Memorandum of Understanding on the Exchange of Information on Tax
Expertise and Other Related Matters’ (MoU), signed on 10 November 2010 by the
Partner Revenue Authorities spells out the rules and procedures for the operationalization
of information exchange on tax matters.
For a specific example of how cooperative enforcement efforts work in the EAC see the discussion of
Rwanda and Uganda cooperation: Ivan R. Mugisha & Irene Nayebare, How RRA uncovered Rwf5 billion
tax fraud, THE NEW TIMES (May 22, 2013), available at: http://in2eastafrica.net/how-rra-uncovered-rwf5billion-tax-fraud/
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Secondly, when goods pass into another taxing jurisdiction it is assumed that
customs authorities will record their passage and either collect and remit the VAT, or
preserve sufficient data of the transaction so that proper handling can be assured
elsewhere in the system. Services however are assumed to pass undetected into a
jurisdiction, and as a result heavy reliance is placed on voluntary compliance, without a
backup, or confirming database recording movements.
Thirdly, it is assumed that services are immediately consumed. That is, they are
either, “used and enjoyed” by the buyer soon after performance, or they are quickly
integrated as value added into another supply that will be shortly sold on.
Services are recognized as the weak link in cross-border VAT/GST compliance,
but they are much more problematical than they appear to be. Cross-border B2C service
transactions are visibly vulnerable to fraud and non-reporting. They easily escape
taxation because:
(a) there is no customs data recording the transaction,
(b) a reverse charge is not possible, because the customer is not a taxpayer, and
(c) delayed recovery through a subsequent taxable sale will not occur, because the
buyer by definition is not a re-seller.
However, the assumed low volume (or low revenue yield per transaction) of
cross-border B2C services encourages tax authorities turn a “blind eye” to enforcement.
But B2C is not where the action is. Much larger revenue losses are present in B2B
transactions, but the assumption that services are immediately consumed obscures the
enforcement need.
The largest VAT fraud in Italian history involves tradable services.14 In that case
the service was VoIP (long distance telephone minutes and related telephone services).
The Italian fraud can be replicated globally. This specific fraud alleged to have been
orchestrated by the Ndrangheta mafia (a crime syndicate from the toe of the Italian boot).
The vulnerability of cross-border B2B service transactions to fraud and nonreporting is hidden by the goods/services dichotomy and the assumption that services are
immediately consumed. Tradable services however are not immediately consumed.
Tradable services can be placed in inventory and traded multiple times before being
14

The VoIP fraud was uncovered in 2010 at Fastweb and Telecom Italia. See: Richard T. Ainsworth, The
Italian Job – Voice Over Internet Protocol MTIC Fraud in Italy, 58 TAX NOTES INT’L 721 (May 31, 2010).
The fraud was reported in the Wall Street Journal as a a massive VoIP MTIC fraud (the Operazione
“phuncards-broker” investigation):
An [Italian] judge … ordered the arrest of 56 people, including one of Italy's richest men
as part of an international probe into an alleged $2.7 billion money-laundering and taxevasion scheme involving two major Italian telecommunications providers. Prosecutors
allege billionaire Silvio Scaglia was part of a ring with mafia ties … between 2003 and
2006, according to a copy of the arrest warrant seen by The Wall Street Journal.
Stacey Meightry & Sabrina Cohen, Billionaire Is Sought In Sweeping Fraud Probe, WSJ at B1 (Feb. 24,
2010). See also: Richard T. Ainsworth, VoIP MTIC – VAT Fraud in Voice Over Internet Protocol, 57 TAX
NOTES INT’L 1079 (March 22, 2010).
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consumed. Cross-border B2B compliance in tradable services should not be reliant on
voluntary reverse charges or VAT recovery at the “next stage.”
If the first destination of a tradable service is not its final destination, and if
tradable services are ephemeral, leaving no physical trace of their presence, use or resale, then compliance along the VAT/GST commercial chain is difficult to assure. What
authorities need is a digital analogue to the database that customs provides in goods
transactions. This database needs to be secure, accurate, and available to auditors in realtime.
The growth of tradable services combined with the inability of VAT/GSTs to
recognize the unique characteristics of this third type of supply has opened the global
VAT/GSTs to services-based missing trader fraud. This is a fraud (in both goods and
services) that costs the EU in excess of €100 billion per year.15 Organized crime
syndicates in the EU exploit service-based missing trader fraud. The EAC is as
vulnerable as the EU to this fraud. It should be equally concerned about it.
An example is helpful.
EXAMPLE16
Assume a destination jurisdiction with a 10% VAT/GST on all goods and
services. Further assume that this jurisdiction includes in its tax base all medical
equipment sold to private medical laboratories, although the subsequent diagnostic
services provided by the medical lab to doctors and then to their patients are exempt. A
domestic business (X) manufactures machinery that is used in cancer detection. In
connection with this product X purchases services for 100 currency units (cu) per
machine from a foreign business (Y). Y is not a registered taxpayer in X’s jurisdiction.
15

Europol, SOCTA (Serious and Organized Crime Threat Assessment) 2013 – Public Version, 27 (March
2013).
16
This example is drawn factually from the ThinPrep System, a medical device manufactured by Hologic
Inc. It is the most widely used method for testing for cervical cancer in the United States, and is used
globally. The system is comprised of a processor, imager, reagent rentals and other supplies, as well as a
proprietary ThinPrep PreservCyt Solution. The processor (a distinct instrument) prepares digital images for
digital review by the imager (a separate instrument). The proprietary software that performs the review is
owned, and was developed by Hologic. It is embedded in the imager, but it does not need to be. The exact
same process could be performed remotely. 2011 ANNUAL REPORT, HOLOGIC INC. at 6-7. There is a very
compelling economic/medical argument for separating the software from the instrument. A cloud-based
platform could be made absolutely secure, and digital security for medical devices is becoming a priority
concern. The US FDA is warning medical device manufacturers that thousands of systems are infected
with malware.
The Food and Drug Administration is warning makers of heart monitors,
mammogram machines and myriad other medical devices that their gear is at risk of
being infected with computer viruses that can endanger patients.
“We are aware of hundreds of medical devices that have been infected by
malware,: or dangerous computer software, said Bill Maisel, a senior official at the
FDA’s device unit. Though the agency doesn’t know of deaths or injuries from this, he
said, “it’s not difficult to imagine how these types of events could lead to patient harm.”
Christopher Weaver, Patients Put at Risk by Computer Viruses, WSJ (June 13, 2013) at A1, available at:
http://online.wsj.com/article/SB10001424127887324188604578543162744943762.html
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Y hosts state-of-the-art diagnostic software on an array of computers in foreign
locations. Y performs its SaaS services entirely overseas in the “cloud.” The service is a
proprietary image-reading program that locates “areas of interest” on digital images of
tissue samples that are sent to it, and then returned for review by on-site
cytotechnologists. Only after the “second examinations” of the thousands of samples
scanned by Y’s technology is a medical diagnosis rendered. This dual review system
achieves accuracy results in excess of 98%. No single review system has ever achieved
more than 70% accuracy.
Advances in medical technology are so rapid in this field, and Y’s proprietary
programming is so valuable that it is neither cost effective, nor commercially safe to
permanently embed the program in devices (like the device manufactured by X). As a
result, Y performs analysis remotely with data that is securely sent to it over the Internet.
The transmission, analysis, and return take less than a minute. The X medical device is
one of the few devices in the world that can deliver this technology in a laboratory
setting. X sells its device to a private laboratory (Z). The price is 1,000 cu. It is sold
with connectivity to Y’s “cloud” based solution.
Total cost of producing the devise is 550 cu., including 100 cu paid to Y per
device. Thus, X makes 450 cu in profit on each device with 22% of the profit attributed
to the services element, and 78% to the hardware. If X were to develop its own
computer-based imaging software program it would cost X an additional 300 cu per
machine.
Tax application. Under an EU-style VAT a reverse charge applies to X’s
purchase of Y’s service for 100 cu. After a purchase, on its next return, X reports 10 cu
in input VAT and 10 cu in output VAT (per machine). X also reports 45 cu in input VAT
on raw materials to make the instrument, and 100 cu in output VAT on the sale to Z. Net
VAT payable by X is 55 cu.
Z (the medical testing lab) reports 100 cu in input VAT. It reports no output VAT
because medical diagnostic tests are exempt. Thus, the total VAT paid is 155 cu along
the entire commercial chain.
Under a NZ-style GST the end result is exactly the same. The total GST due is
155 cu per machine. The only difference between the EU and NZ systems is that NZ
does not require X to perform a reverse charge on the purchase of services from X.
Because the service is performed outside of NZ by a business that is not registered for
GST in NZ the supply is not sourced in NZ.
Both systems assume that the value added by the imported service (22% of the
profit) is taxed when X sells to Z. The only difference is that the EU-type VAT has a
reverse charge procedure that functioning as a substitute backstop for the lack of customs
data on the importation of the services. In both systems the value added by these services
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is embedded in the medical device that X manufactures, and the VAT on it is collected
when the device is sold to Z. See figure 1 below:

If instead of bundling hardware and software in one transaction, X could sell them
separately. It might do this if Y had multiple software solutions. Some solutions might
scan for pre-cancerous cells, while others might scan for specific genetic mutations. In
addition, if X sells its device globally it might be restricted in some jurisdictions by the
equivalent of the US Food and Drug Administration (FDA) from selling certain screening
capabilities until it received approval. Then again, X may want to separate the instrument
from the services so that it could mark-up each component independently.
The service provided by Y is a tradable service. It is “manufactured” by Y, sold
to X as a “distributor,” and then re-sold to Z as a “wholesaler.” Z, in turn, then sells on to
the doctor who ordered the screening as a “retailer” for the patient, the final consumer of
the service. See figure 2 below:
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There is no reason that the service must be purchased by X, the instrument
manufacturer. The facts of this hypothetical could just as easily have had a third party,
W, purchases Y’s services and offer them for sale (along with a number of other services)
to laboratories that purchase X’s instrumentation. This is a common development for
tradable services. See figure 3 below:

In the situation presented in Figure 3 there is a financial incentive for Z to bypass
W and purchase the service directly from Y, just as there is a counterbalancing incentive
for Y to sell directly to Z. If the transaction is restructured in this way Y could capture
the 200 cu markup that W and X earned by re-selling Y’s services to Z.
As a provider of exempt services Z is in the uncomfortable position of paying
(input) VAT/GST of 30 cu on its 300 cu purchase of services, but being denied the ability
to recover (or deduct) this amount as output VAT/GST. The same incentive arises in the
Rwandan VAT where the Reverse VAT due on imported services is not always
deductible. There is an opportunity therefore to “split” the tax cost between Y and Z if
the purchase of services is not reported. This may be relatively risky for Z, because an
audit may find the omission. Nevertheless, the incentive is present. See figure 4 below:
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We need to recall that in Figure 3 “W” had a similar incentive. In a classic
missing trader scenario “W” could do the following. It could:
• import the tradable services from Y for 100 cu
• mark up these services to 290 cu (instead of 300 cu) thereby undercutting
competition,
• charge 29 (10% x 290) in VAT/GST to Z, and then
• go missing without filing a VAT/GST return or paying over any tax.
Finding W after this fraud would be more difficult than finding Z after the fraud
suggested in Figure 4. The total profit from this fraud would be 209 cu, or 19 cu more
that W would have made if it complied with the VAT/GST law. It is easy to see how a
fraud like this will quickly destroy a competitive marketplace. W is always guaranteed
10% more profit than its honest competitors (based on total sales). In fact, in a race to the
bottom W could lower prices on Y’s services (below cost) to 91 and still make a profit
(0.1 cu per unit) by retaining the VAT/GST (91 cu + 9.1 cu = 100.1 cu). This pricing
would effectively drive legitimate business out of the market.17
PLACE OF SUPPLY OF SERVICE:
EU; NZ; SA
No VAT/GST distinguishes tradable services from traditional services in their
place of supply (place of taxation) rules. The rules in the major models, and the EAC
adoption of them are set out below.
EU Model
17

In fact this is a common complaint of traders in the EU where missing trader frauds have infected their
markets. Consumers are able to purchase in the retail market at a lower price, the exact same product that
the distributors purchase from the factory.
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Under the EU model a series of very detailed proxies determine the place of
supply (place of taxation) of services.18 The overall intent is to tax a service at the place
of final consumption, and the proxies do a reasonably good job of determining this
location for traditional services. Rules oscillate from the residence of the supplier,19 to
the location of the customer,20 along with the location of land,21 and the place of
performance.22
The EU requires that in cross-border B2C transactions in services that the supplier
must register for VAT in the customer’s jurisdiction, collect the tax due and remit it to
the local tax authority. In B2B transactions a reverse charge shifts the responsibility for
paying-over the VAT from the seller to the buyer.23
The most problematical part of the EU model for services is with the B2B rules.
If B2B services are not re-sold, then non-compliance with the reverse charge is
backstopped when the value added by the acquired services is incorporated into the
buyer’s output. Tradable services however, can escape both the reverse charge and the
subsequent re-sale if the importing business reports neither transaction – a missing trader.
In Figure 3 above, if W does not report the purchase of services from Y, and
charges VAT on the resale to X, but does not file returns or remit the taxes collected, then
W could escape the clutches of the taxman if it was agile and disappeared before he
showed up. Digital supplies make disappearing easy. There is nothing left behind when
a business goes missing and the inventory is digital. Tradable services are easily released
into the marketplace and will lead to revenue losses and the eventual destruction of the
market itself through a race to the bottom to unload content.
New Zealand Model
As a general rule, the VATs in the EAC follow the South African (SA) variant of
the NZ GST, when determining the place of supply of services. NZ uses a five-step
residency/ place of performance test. The SA version is a simpler residency (only) test.
The NZ version is:
• If the supplier is a resident of NZ, then the place of supply is NZ.24
• If the supplier is a non-resident, then the place of supply is not NZ.25
18

Supra note 8, VAT Directive, Art. 43 (fall back rule – residence of supplier); Art. 44 (agents – place of
underlying supply); Art. 45 (services connected with land – location of the land); Art 46 (transport – place
of performance); Art. 52 (cultural, artistic, sporting etc. activities – place of performance); Art. 56(1)
(intangible property, advertising, data processing, etc. – location of customer); Art 57 (electronically
supplied services supplied by a non-resident to a non-taxable person – location of customer); Arts. 58 & 59
(hiring of means of transport – place of use and enjoyment); Art. 59(1) (telecommunications services
supplied by non-resident to non-taxable person – place of use and enjoyment).
19
VAT Directive, Art. 43 (general rule).
20
VAT Directive, Art. 56(1) (intellectual property, professional services, intermediaries, gas, electric, TV
broadcasting among others) and Art. 57 (electronically supplied services).
21
VAT Directive, Art. 45 (for services related to land).
22
VAT Directive, Art. 52 (transport for final consumers) and Art. 52 (cultural, artistic events, transport
services and work on goods).
23
VAT Directive, Arts. 196 through 199.
24
§8(2), GST Act 1985 (NZ).
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Except, if the services are physically performed in NZ (by a person who is present
in NZ at the time the services are performed) then the place of supply is NZ.26
• However, if the recipient is a registered taxpayer in NZ (a B2B transaction), then
the place of supply is outside of NZ.
• Except, if the buyer and seller agree in writing to ignore this rule and revert to the
prior rule that will place the supply in NZ.27
This sequence of rules (the rules after the initial residency test) is known by the shorthand
expression of the out-in-out-in test.28
•

There is a final exception. NZ applies a reverse charge for some cross-border
services. A supply of services that would have been deemed made outside of NZ (and
not subject to the GST) is brought into NZ with a business input/ use and enjoyment test.
It turns on the status of the buyer. The exception arises if:
• The supply of services would have been taxable if the supplier had been a
registered taxpayer in NZ, and
• The buyer does not make supplies that are at least 95% taxable.29
The assumption is that the normal operation of the GST backstops compliance if
services are received by a business that will embed the imported services in a taxable
supply. The NZ rule does not sweep in final consumers. It only concerns businesses that
import services, but use more than 5% of those services in non-taxable supplies.
If a trader has 100% taxable output the reverse charge does not apply. The value
added is presumed embedded in output, as it is in Figure 1 above where X bundles goods
and services in single sale to Z. But tradable services can be unbundled. If separately
sold, tradable services can escape both the reverse charge and the subsequent re-sale
assumption if a “missing trader” imports the services (as does W in Figure 3 above).

25

§8(2), GST Act 1985 (NZ).
§8(3), GST Act 1985 (NZ).
27
§8(4), GST Act 1985 (NZ).
28
Out (the supplier is not in New Zealand)-In-(performance is in New Zealand)-Out-(buyer is a registered
person, B2B)-In-(the buyer and seller agree in writing to place the supply in New Zealand). See generally,
Rebecca Millar, Jurisdictional Reach of VAT, THE UNIVERSITY OF SYDNEY LAW SCHOOL, Legal Studies
Research Paper No. 08/64 (July 2008) (insights into the NZ GST and its influence on the SA VAT as well
as many other African VATs were taken from this article which also appears in VAT IN AFRICA, ed.
Richard Krever at 175-214).
29
§§5B & 8(4B), GST Act 1985 (NZ). If the NZ GST applied in Figures 1 through 4 above, then in Figure
4 when Z (the medical laboratory) imported services directly from Y, and Z knows that those services are
going to be “used and enjoyed” by doctors and patients in NZ, and it knows that all of its outputs are
exempt, then this provision would requires Z to perform a reverse charge and self-assess the GST.
In this situation Z would much prefer to get the benefit of the fraud as in Figure 3. In this instance
it is W that directly commits the fraud, while Z turns a “blind eye” to the activity. Z will secure the service
and pay GST on a valid invoice from W. The invoice would reflect Z’s share of the fraud in a lower price
for the service. Z would be liable for the GST shortfall if the tax authority could prove that Z participated
in the fraud with W. In the EU this kind of argument is made under a knew or should have known test set
out in Axel Kittel v. Belgium and Belgium v. Recolta Recycling SPRL (Kittel/Recolta), ECJ judgment of 6
July 2006, Joined Cases C-439/04 and C-440/04 [2006] ECR 1-6161. This is a fact and labor-intensive
argument to make and win.
26
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Tradable services can be released GST-free into the NZ marketplace. The
damage to revenue can be severe, and so can the damage to the marketplace. This is a
structural flaw in the NZ GST.
The South African Model
The South African (SA) VAT follows the NZ GST in the sense that it sources
services based on residency. It departs from the NZ GST (simplifying it) by not “fine
tuning” the main rule with a series of place of performance rules, instead SA adopts a
self-assessment regime. The statute determines that if a non-resident supplies services to
a SA resident (both businesses and final consumers are included30), then VAT is selfassessed. This is not a reverse charge in the EU sense of a pure accounting provision
(although that is the result if a business imports services); it is instead a Reverse VAT.
The SA place of supply rules are embedded in the definition of enterprise. A
supply of services is taxable under the SA VAT if it is made in the furtherance of an
enterprise carried on by the supplier.
[An]… enterprise means - … any enterprise or activity which is carried
on continuously or regularly by any person in the Republic or partly in the
Republic and in the course or furtherance of which goods or services are
supplied to any other person for a consideration, whether or not for profit,
including any enterprise or activity carried on in the form of a commercial,
financial, industrial, mining, farming or professional concern or any
concern of a continuing nature or in the form of an association or club;
…31
This is a pure residency standard for sourcing goods and services. In terms of
services, if a business outside of SA performs services outside of SA and if the benefits
of those services are “used and enjoyed” in SA then, VAT can only be assessed if it is
self-assessed.
The SA rules leave a gap in compliance. Return to Figure 3 above. If Y, located
outside of SA, provides a tradable service to W from a location outside of SA, then Y is
not obligated to collect SA VAT because even though Y is an “… enterprise … which is
carried on continuously or regularly …” it is not carried on “… by a[ny] person in the
Republic or partly in the Republic …” This is the case when SaaS services are
performed in a foreign jurisdiction (in the cloud) with just the results of the services
transmitted back to SA.
What about W’s obligations? W is not obligated to self-assess merely upon
importation. These services are used in an onward taxable supply. SA expects to collect
VAT on the value added by Y’s services, but only on W’s subsequent sale to X.
Suppose W sells to X and collects VAT. If W never files a return, how long
would it take SA to discover the omission? With a standard two-month tax period, and
30
31

§14(5), VAT Act 1991 (SA)
VAT Act (1991), Section 7(1)(a) (SA).
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VAT payments due roughly one month later than that, the fraud window in SA is open
for at least three months without any tax authority oversight.32 After the fraud is
discovered, if all of W’s supplies are digital, and if all funds (including the VAT) from
W’s sales inside of SA have been deposited outside of the country, how likely is it that
there will be a real recovery of lost VAT?
This would not be a problem if SA adopted a Brazilian model of the digital
invoice and adopted rules in commercial law that would support it. See the discussion at
Figure 11 in the concluding section of this paper below. Rwanda, Tanzania, and Kenya
are closer to accomplishing this today than is SA.
As currently constituted, the SA VAT invites missing trader frauds in tradable
services. The gap needs to be closed.
PLACE OF SUPPLY OF SERVICE IN EAC:
Burundi; Kenya; Rwanda; Tanzania/Zanzibar; Uganda
There is a range of rules for determining the place of supply for services in the
EAC. With the exception of Burundi and Uganda each of the EAC member states have
adopted a residence-based system that completes its sourcing rules with a Reverse VAT
on imported services (services supplied by non-registered/ non-resident providers).
Burundi’s VAT differs from the norm because it is residence-based without a
Reverse VAT. Uganda’s VAT differs because it is not a residence-based VAT with
respect to services, and instead follows the EU rather than the NZ model.
Burundi
The Burundi VAT Act is an exceptionally brief statute, but the influence of the
SA VAT is clear. The VAT is residency-based, and does not directly state that services
are taxed when the benefit or the consumption occurs in Burundi. Residence in Burundi
is the linchpin of taxation.
Taxable transactions include, “deliveries of … services supplied for consideration
by taxpayers acting as such.”33 Taxpayers are defined geographically as, “ … any
person, no matter his legal status … whose annual turnover is determined by the Minister
for Finance.”34 Because a non-resident would not have annual turnover determined by
the Burundi Minister for Finance, the Burundi VAT is residency-based.35 Article 5
makes this even clearer. It provides that, “A business is said to be done in Burundi if it
32

Under § 27 vendors generally have a one or two calendar month tax period, depending to some extent on
the value of the taxable supplies, and venders are divided into five categories (A through E). Categories D
and E are for agricultural and rental activities. Category C sets a one month period where the value of
taxable supplies exceeds R30 million in a twelve month period ($3 million USD). Categories A and B are
for the standard two-month period. Under § 28 VAT is payable by the 25th day of the month following the
end of the tax period. §§ 27 & 28, VAT Act 1991 (SA).
33
VAT Act (2009), Art. 3(a) (Burundi).
34
VAT Act (2009), Art. 4 (Burundi).
35
Unlike the EU VAT which defines a taxable person as “… any person who independently carries out in
any place any economic activity whatever the purpose or results of that activity.” VAT Directive Art. 9(1).
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is: … a construction work, when such work is carried out in Burundi …[or] any other
operation when the service rendered … is used, operated or initiated in Burundi.”36 If a
service provider is not in Burundi its services will not attract the Burundi VAT.
Further, and by negative inference, when Article 3 lists taxable transactions, it
specifically includes “Goods imported by any person,”37 but does not mention anything
about imported services. If Burundi had a Reverse VAT provision, this is where it would
be found. Burundi’s VAT may in time be harmonized with the other EAC VATs, and
when it is then a Reverse VAT would be expected.
Consider the Figures set out earlier. Under those scenarios, the services provided
by Y would be taxed in Figure 1 (when X bundled services and device in one
transaction), in Figure 2 (when X re-sells services to Z), and in Figure 3 (when W re-sells
services to Z). Y is not a taxpayer in Burundi, and would not be required to collect VAT
on the cross-border sales it made. Only the domestic businesses (X or W) would be
required to collect VAT, and that would be on re-sale of the services within the country,
not their importation into Burundi.
Figure 4 is a gap in the Burundi VAT. If Y is not a taxpayer (because it is a nonresident of Burundi) then its direct sales to Z are not taxable. But if Z’s medical
diagnostic services are exempt, then no tax will be collected on the effective re-sale of
Y’s services that are embedded value added in Z diagnostic service to Burundi doctors.
This may be what Burundi intends for the provision of medical diagnostic
services, but if the facts are changed slightly so that Z is a bank or other exempt financial
institution and the services are a different type of SaaS provided from the “cloud,” then
this may not be the intended result. In addition Burundi is vulnerable to missing traders
in positions like W in Figure 3.
Kenya
The VAT in Kenya is residence-based. Like the NZ GST it has a secondary
sourcing emphasis on the performance of services in Kenya.
Tax shall be charged on any supply of goods or services made or provided
in Kenya where it is a taxable supply made by a taxable person in the
course of or in furtherance of any business carried on by him.38
Kenya’s VAT differs from the SA VAT in its approach to residency-based
taxation, but the end result in much the same. In the SA VAT it is the definition of
enterprise that is critical to residence sourcing. The mere performance of a service in SA
was not sufficient to attract VAT if the enterprise itself was not South African. The
comparable provision in the Kenyan VAT is the definition of taxpayer, and the Kenyan
VAT does require that taxpayers be Kenyan. Taxpayers are measured by their sales –
and not necessarily just Kenyan sales.
36

VAT Act (2009), Art. 5(b) & (c) (Burundi).
VAT Act (2009), Art. 3(c) (Burundi).
38
VAT Act §6(1) (Kenya) (emphasis added).
37

15
Electronic copy available at: https://ssrn.com/abstract=2310659

The residence orientation of the Kenyan VAT comes instead through its definition
of taxable transactions. There are two parallel residency strands. The first is that taxable
sales are: (a) goods and services provided in Kenya,39 and the second is (b) taxable sales
are goods and services imported into Kenya.40
Services provided in Kenya. The Kenyan rule that cross-border services are
taxable when they are provided in Kenya is similar to the NZ rule that (by exception)
makes non-NZ supplies of services taxable if they are physically performed in NZ (by a
person who is present in NZ at the time the services are performed).41 This is a different
approach than that taken by SA.
Services imported into Kenya. Imported services are different from services
provided in Kenya. The treatment in this instance is patterned after the treatment of
imported goods. The Kenyan VAT provides that the “… tax on the importation of goods
… shall be due as if it were a duty of customs … payable by the person who imports the
goods … [and the] tax on imported services … shall be payable by the person receiving
the taxable services.”42 The treatment is parallel, but the customs function is missing.
Imported services are not services performed in Kenya, they are services performed
elsewhere. They are beneficially enjoyed in Kenya and are considered like goods
entering the country. They just do not enter through the customs offices.
The Kenya Revenue Authority (KRA) discusses this point. Looking specifically
at “… services provided by persons who are normally not residents in Kenya and are not
required to register for VAT in Kenya …” the KRA states:
When a taxable service is imported into Kenya, the importer must declare
the taxable value and the VAT payable using the prescribed form – VAT 7.
VAT on imported services is due and payable at the time when:
(i)
the taxable service is received; or
(ii)
an invoice is received in respect of the service; or
(iii)
payment is made for all or part of the service,
whichever comes earliest.
Tax due on imported taxable services is paid using form VAT 28.
However this tax may be reclaimed as an input tax in your subsequent
VAT 3 returns.43
It may not be apparent at first reading, but this interpretation by the KRA requires
both businesses and consumers who import services to become their own customs agents.
They are charged with immediately declaring and actually paying VAT on the services

39

VAT Act §6(3) (Kenya).
VAT Act §§6(5) & (6) (Kenya).
41
§8(3), GST Act 1985 (NZ).
42
VAT Act §6(5) & (6) (Kenya).
43
Kenya Revenue Authority, How VAT Works, available at: www.kra.go.ke/vat/vatworking.html
40
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they import. This is a Reverse VAT. It is a taxing provision, not an administrative/
accounting provision like the reverse charge under the EU VAT.
In Kenya the Reverse VAT requires an immediate and actual payment of VAT, by
both businesses (B2B) and consumers (B2C) when they import services. The VAT 28
form is a tax payment form. If a final consumer imports services and submits a VAT 28,
the VAT that accompanies the form will not be deductable as an input credit. For
businesses it is different – they are allowed to deduct the VAT, but they do have cash
flow concerns because this VAT is actually paid out in cash.44
The operation of these provisions makes it clear that the Kenyan VAT is
residence-based. Tax collection responsibilities are imposed only on resident persons and
only on goods and services made or provided in Kenya, or goods or services imported
into Kenya. In addition, with respect to imported services, the Kenyan VAT appears to
be crafted around a government customs function that does not exist (yet). It expects
residents to become their own customs agents who report, collect, and remit the VAT due
on imported services. For example, it expects a final consumer to report, collect, and
remit the VAT on the download of a song from iTunes.
In Figures 1 through 4 above, the Kenyan VAT collects VAT immediately on the
importation of services. There is still the incentive for W to go missing in Figure 3, and
the incentive for X and Z to not report services imported from Y. The chances of revenue
losses would be greatly reduced in these cases if the KRA could convince importers that it
had very efficient way of identifying who was importing services. In other words, if all
invoices were digital, encrypted, and signed by the revenue authority, stored on customs
computers and freely exchanged among the member states of the EAC (DICE) then VAT
would be remitted as required.
Figures 1 through 4 present the easy case. The SaaS services are provided for a
highly sophisticated medical device. Tracing the imported services in this commercial
chain is much easier than tracing it in a transaction where foreign VoIP termination
minutes are sold by a local cell phone vendor. This variant of the tradable services fraud
is the one employed by the Ndrangheta mafia in the massive VoIP fraud in Italy.
44

See: Brian Nyongesa, Reverse VAT Confuses Taxpayers, available at:
http://briannyongesa.blogspot.com/2010/10/reverse-vat-confuses-taxpayers.html
In the case of reverse VAT, once the VAT has been declared and paid, the
recipient of the services is allowed to include the reverse VAT as part of his input tax and
deduct the amount in accordance with his VAT status (i.e. if a fully taxable person, then
they recover the full reverse VAT whilst if partially exempt then the reverse VAT will be
restricted in accordance to the ordinary input tax restriction mechanism).
What is important to remember is that the importer will need to be in possession
of reverse VAT payment receipt (in this case the VAT 28, which is the miscellaneous
payment receipt).
What has made taxpayers grumble for a long time is why, in the case of a fully
taxable person, one needs to pay the reverse VAT and thereafter claim it back.
At the end of the day, this causes an unnecessarily uncomfortable cash flow
situation for the taxpayer whilst at the same time not securing any financial benefits to
the revenue authority.
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For example, if we slightly modify Figure 2 in (see Figure 5 below) and assume
that X imports VoIP termination minutes (long distance telephone connection services)
from foreign dealer Y. Assume that X is a retail dealer in cell phones that are purchased
from Kenyan wholesaler, A. In these facts, X would be required to immediately report
the importation of termination services (form VAT 7) and pay the VAT due (form VAT
28). X could reclaim the VAT on its next return.

Figure 3 could also be modified. Assume that W, an independent re-seller in
Kenya, purchases VoIP termination services. If the only product that W offers is VoIP
termination, then there is a strong incentive to not declare the import, and not pay the
16% VAT. W could re-sell termination minutes at a discount if it sold to Z and collected
VAT (but never reported or remitted it). W could disappear quickly if it kept no assets in
Kenya. W would be unbalancing the VoIP market. See Figure 6 below.
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The presence of W in the Kenyan market for termination minutes, selling at a
discount with the intention of going missing, would have an immediate effect on X in
Figure 5. X would now either get out of the termination minutes business or engage in
the same kind of fraud to lower his prices.
Rwanda
The supplier’s place of business is the dominant sourcing rule for services under
the Rwandan VAT. The place of supply is in Rwanda if:
• the supplier’s only place of business is in Rwanda,45 or
• if he has no place of business, but resides in Rwanda,46 or
• if the supplier has places of business inside and outside of Rwanda, but the place
inside has the most direct connection with the service.47
The place of supply is also Rwanda if the supplier has no place of business in Rwanda,
but:
• the buyer’s use and enjoyment of the service is in Rwanda.48
However, in this instance it is not the seller who will collect and remit the VAT. It is the
buyer who must do so.

45

Art. 9(a), VAT Code 2001 (Rwanda).
Art. 9(b), VAT Code 2001 (Rwanda).
47
Art. 9(c), VAT Code 2001 (Rwanda).
48
Art. 9(d), VAT Code 2001 (Rwanda).
46

19
Electronic copy available at: https://ssrn.com/abstract=2310659

As with Kenya, this Reverse VAT applies to consumers,49 and to businesses50 that
import services from a non-resident, non-registered business.51 A service is imported at
the earliest of:
• the time performance is completed;
• an invoice is issued; or
• the time of payment.52
Unlike Kenya, in Rwanda there is no authorization in the Code for a deduction of
the Reverse VAT as an input. This is the expected result for consumers (B2C), but it is
not expected in a B2B context. Article 41 governs recovery of input VAT. It has two
sections: one dealing with domestic supplies,53 and the other with imports.54 Because the
provision dealing with deduction of input VAT only mentions taxable goods, “… the
practice in Rwanda is that reverse charge VAT is recoverable as input VAT subject to the
importing person proving that the imported service was not available on the local
market.”55
Rwanda may be trying to protect its local market in services by denying input
credits on imported services, but if the services involved are tradable services then
Rwanda may be setting up an entirely different set of incentives if it cannot quickly
identify missing traders. The 18% VAT in Rwanda is not an insignificant tax.
For example, in Figure 6 (above) it was assumed that X purchased cell phones in
Kenya and re-sold to Z. Figure 7 moves this scenario to Rwanda. If buyers of X’s cell
phones in Rwanda wanted to take advantage of lower cost VoIP when making
international calls they could purchase the minutes from W, a business that imports
termination minutes from foreign service providers. Y is not registered for VAT in
Rwanda.
Because there are probably a number of other businesses selling termination
minutes in Rwanda it is reasonably clear that W will not be able to get a ruling from the
Revenue Authority that would allow it to deduct the 18% Reverse VAT on these imported
services. As a result, W has an incentive to become a missing trader. It could use the
18% margin of the VAT to cut its prices, and sell minutes in volume. If Z is not buying
in volume most likely W will not sell to Z.

49

Art. 29(2), VAT Code 2001 (Rwanda) (requiring the VAT to be paid at the time specified in Article 20).
Art. 85(2), VAT Code 2001 (Rwanda) (indicating that the VAT is payable by the consumer or by the
importer when services are imported to a customer in Rwanda from a supplier whose place of business is
not Rwanda)
51
Art. 28(2)(b), VAT Code 2001 (Rwanda).
52
Art. 25(2), VAT Code 2001 (Rwanda)
53
Art. 41(a), VAT Code 2001 (Rwanda)
54
Art. 41(b), VAT Code 2001 (Rwanda)
55
Ministerial Order No. 001 of 13/01/2003 Providing for Value Added Tax Rules and Tax Procedures, Art.
29(ii); Robert Busuulwa, East Africa: Importing Services into Eat Africa – Reverse Charge VAT, BDO
INDIRECT TAX NEWS (January 2013) at 5, available at: www.BDOInternaltional.com; Stephen Zawadi,
Understanding VAT Reverse Charge, NEW TIMES RWANDA (April 20, 2009).
50
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But X is also part of the scenario. If X believes it can sell more cell phones if it
offered a global selection of discount termination minutes, then X may be willing to buy
minutes in volume from W. In this situation X would approach the potential missing
trader (W), offer to buy minutes at a steep discount, and pay VAT. Because X would be
purchasing from a registered domestic business, all the VAT it paid would be deductable.
X could mark-up the minutes it re-sold to Z, collect VAT, and remit the amount due.
The problem is, most of the taxable value is missing (the VAT on that amount
was paid to W, the missing trader). If the Revenue Authority suspected fraud, an audit
would start with X. X however, has valid invoices from W (a registered business that
would not file returns). If X and W were cooperating with one another, X would have
told W that the time had come to go missing.
Termination minutes are tradable services. VAT fraud easy, but the nondeductable Reverse VAT compounds the problem by incentivizing the fraudsters. To
make things worse, this incentivized fraud destroys the local market for termination
services. Figure 7 is below:

Tanzania/Zanzibar
The rules for sourcing services in Tanzania and Zanzibar are identical. The model
is South Africa’s VAT, but the design is simpler. There are only three rules. Services are
sourced in Tanzania/Zanzibar if the supplier:
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has a place of business in Mainland Tanzania/ Zanzibar and no place of business
elsewhere;56
• has no place of business in Mainland Tanzania/ Zanzibar or elsewhere but his
usual place of residence is in Mainland Tanzania/ Zanzibar;57 or
• has places of business in Mainland Tanzania/ Zanzibar and elsewhere but the
place of business most concerned with the supply of the services is the place of
business in Mainland Tanzania/ Zanzibar.58
There is neither a “performance” test as in SA nor an effective “use and enjoyment” test
as in NZ to bring services provided by a non-resident into the ambit of the VAT.
•

As in Rwanda and Kenya, the Tanzania/ Zanzibar solution is to impose a Reverse
VAT on imported taxable services.59
The VAT on the importation of taxable goods or services from any place
outside Mainland Tanzania shall be charged and payable in accordance
with this Act and the procedures applicable under the Customs Laws for
imported goods shall apply in respect of VAT imports.60
If “… procedures under the Customs Laws ...” are followed for both goods (which
pass through customs) and services (which do not pass through customs), it means that
the importer of services is obligated to self-assess. This is the traditional Reverse VAT
solution that is applied to services supplied from non-resident providers. Because the
supplier is not a taxpayer, the obligation to pay, report and remit the tax falls on the
buyer. Commentary explains that the reason for this is to level the playing field between
domestic and foreign service providers.
Services supplied to a resident person by a non-resident person or by a
business carried on by a resident person outside Tanzania, which services
are utilized or consumed in Tanzania, will be regarded as imported
services to the extent that the services are acquired for the purpose of
making non-taxable supplies (reverse charge VAT). This is intended to
take away any VAT advantage of buying those services from outside
Tanzania.61
For taxable persons the Tanzanian Reverse VAT is a book entry (like an EU
reverse charge), but unlike the treatment in Kenya where an actual payment is required
for businesses and final consumers.62 With this difference, the examples above at

56

§7(4)(a), VAT Act (1997) (Tanzania); §7(4)(a), VAT Act (1998) (Zanzibar).
§7(4)(b), VAT Act (1997) (Tanzania); §7(4)(b), VAT Act (1998) (Zanzibar).
58
§7(4)(c), VAT Act (1997) (Tanzania); §7(4)(c), VAT Act (1998) (Zanzibar).
59
§§ 3(1), 4(3), & 14(2), VAT Act (1997) (Tanzania); §§ 3(1), 4(3), & 14(2), VAT Act (1998) (Zanzibar).
60
§4(3), VAT Act (1997) (Tanzania); §4(3), VAT Act (1998) (Zanzibar).
61
KPMG, GLOBAL, Tanzania: VAT Essentials available at:
http://www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/vat-gstessentials/Pages/tanzania.aspx#6
62
§16(1)(a), VAT Act (1997) (Tanzania); §16(1)(a), VAT Act (1998) (Zanzibar), RSM, Doing Business in
Tanzania at 43, available at: http://www.rsmashvir.com/publications/technical-material/rsm-ashvir-doingbusiness-in-tanzania.html
57
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Figures 5 and 6 apply to the Tanzania/ Zanzibar VAT. The system is open to fraud and
manipulation when tradable services are imported.
Uganda
Services are sourced in an abbreviated EU manner in Uganda. Although the main
rule is that services are taxable where they are performed,63 a series of other rules are
associated with specific types of services. Thus,
• Services connected with immovable property are sourced to where the property is
located;64
• Services incidental to transport are sourced to where the transport begins;65
• Exported services that are zero-rated under article 1(a) of the Third Schedule are
regarded as made in Uganda;66 and
• Services of television, radio, telephone, and communication services are sourced
to where the signal or service is received.67
More than any other EAC VAT the Ugandan statute reveals the flaw of not
distinguishing tradable services from other types of supplies. Uganda’s place of
performance test is inherently binary. It assumes that services are consumed when (and
where) they are performed. Performance is being used as a proxy for consumption under
this view.
However, tradable services can be performed (manufactured) at one location, and
then sold (to wholesale), and re-sold (to retail) a number of times before being finally
purchased by a consumer at an entirely different location. Each stage along the
distribution chain may add value. Each stage may cross borders.
Although the Ugandan VAT does not contemplate tradable services, it does
anticipate that services will be imported and has very clear rules dealing with importation
of services. Regulation 13 is the clearest statement of the operation of a Reverse VAT
among any of the EAC member states. It states:
A person who receives imported services other than an exempt service
shall account for the tax due on the supply, and the taxpayer shall account
for that service when performance of the service is completed, or when
payment for the service is made, or when the invoice is received from the
foreign supplier, whichever is the earlier.68
The person who receives the services (a business or an individual) is required to
account for VAT. This means businesses and consumers are required to self-assess, and
before July 1, 2011 this requirement even included drafting a self-invoice. After this date
the self-invoice requirement was removed, but now Uganda, like Rwanda, no longer
63

§16(1) VAT Act (1996) (Uganda).
§16(2) VAT Act (1996) (Uganda).
65
§16(3) VAT Act (1996) (Uganda).
66
§16(4) VAT Act (1996) (Uganda).
67
§16(5) VAT Act (1996) (Uganda).
68
Uganda Revenue Authority, VAT Regulation 13(1) (emphasis added).
64
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allowed the Reverse VAT to be deducted as input VAT by businesses. This was a
dramatic law change:
Before the amendment to the VAT Act, a person was required to
prepare a tax invoice addressed to himself, … [and] the [business]
taxpayer was not required to make any payment to the URA, … the
reverse charge VAT was simply an accounting entry in the taxpayers VAT
return, being shown as output VAT payable on one part, and also input
VAT claimable on the other part.
… As a result of taking away this requirement to raise a self billed
tax invoice we have been advised by the URA that with effect from 1 July
2011, no taxpayer or business will be able to reclaim reverse VAT paid on
imported services as part of their input VAT, in their VAT returns. This
means that … reverse VAT is going to become a cost to businesses that
import services from outside Uganda. …[and it is going to] increase costs
of all services imported from outside Uganda by 18%.69
As a result, not only does Uganda have a blind spot in its VAT for tradable
services, something that facilitates missing trader frauds in services, but it also has
designed the Reverse VAT to incentivize the fraudulent activity by denying input
deductions for imported services.
As a result, the missing trader frauds discussed in relation to each of the
following scenarios apply in Uganda:
• Figure 2 (the medical device importer, X, who un-bundles tradable services from
cancer screening instrumentation), and Figure 5 (the cell phone retailer who also
sells un-bundled termination minutes);
• Figure 3 (the third-party importer, W, who sells tradable services to end users of
cancer screening instrumentation), and Figure 6 (the independent reseller of
termination minutes); and
• Figure 4 (the medical lab, Z, who uses the cancer screening instrumentation and
purchases directly from Y overseas).70
But even more problematical is the application of marketplace dynamics that
follow not from the Reverse VAT itself, but from the decision to not allow input
deductions to businesses that are subject to the Reverse VAT. This was the situation in
Kenya. Thus, the following scenario is also applicable to Uganda:
• Figure 7 (the third-party importer, W, who sells termination minutes in volume to
the cell phone retailer, X, thereby reducing prices in the market, and removing
value from the tax base).

69

Francis Kamulegeya, Uganda: New Value Added Tax Law to Increase Cost of Services, THE MONITOR
(September 5, 2011) available at: http://allafrica.com/stories/201109061260.html; Bill Page & Matthew
Tallarovic, Uganda: 2013 Guide to Fiscal Information KPMG (page 11}; New VAT Rules Irk Business
Community THE INDEPENDENT (November 28, 2011) available at:
http://www.independent.co.ug/business/business-briefs/4928-new-vat-rules-irk-business-community
70
See the discussion of
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SOLUTION:
THE DIGITAL INVOICE CUSTOMS EXCHANGE (DICE)
The administrative solution to tradable services has two parts, the digital invoice
and the customs exchange (DICE). Workability is proven.
The digital invoice has been used for securing internal data for cross-border
supplies among the twenty-seven Brazilian states since 2006.71 It is part of the Brazilian
tax modernization program called the Sistema Publico de Escrituracao Digital or Public
System for Digital Accounting (SPED).72 It was developed to prevent a cross-border tax
fraud called “invoice sightseeing,” also known as nota fiscal fria or “cold invoice.”
The first key to the Brazilian system is that digital invoices have replaced paper
invoices. In commercial law a binding contract requires a digital invoice. Paper invoices
are useful only as “replicas of convenience” of the primary digital document.
Brazil’s program includes an Electronic Invoice, or the Nota Fiscal Eletrônica
(NF-e)73 and an Electronic Waybill, or the Conhecimento de Transporte Eletrônico de
Cargas (CT-e).74 The NF-e and the CT-e are the centerpieces of the SPED program.
These digital documents have similar functions, the NF-e is for transactions in goods, and
the CT-e is for services – the inter-state transport of those goods. Once a business begins
to use NF-e and CT-e for inter-state transactions it must use NF-e and CT-e for all
transactions (intra-state and inter-state).75

71

Brazil’s digital invoicing efforts stretch back to September 15, 2006 when it began the NF-e pilot project.
Progress was rapid. By April 2009 there were 25,000 NF-e issuers. The CT-e pilot project began October
25, 2007. It involved two states (São Paulo and Rio Grande do Sul) and 43 companies and transportation
firms. By March 1, and April 1, 2009 respectively the firms in Rio Grande do Sul and São Paulo began
issuing legally binding CT-e documents. Large-scale adoption of the CT-e began in 2010, and by the end
of 2010 there were over 500,000 firms issuing digitally signed, cross-border NF-e invoices. The system is
fully in place today.
72
SPED contemplates replacing paper tax and accounting books and documents with electronic versions
where legal validity is confirmed with a digital signature. Once a firm begins to issue NF-e invoices, or
CT-e electronic waybills paper replicas of these documents are not legally valid. Digital documents are
given legal precedence over paper replicas. See: Newton Oller de Mello, Eduardo Mario Dias, Caio
Fernando Fontana & Marcelo Alves Fernandez, The Evolution of Electronic Tax Documents in Latin
America, PROCEEDINGS OF THE 13TH WORLD SCIENTIFIC AND ENGINEERING ACADEMY AND SOCIETY
(WSEAS) INTERNATIONAL CONFERENCE ON SYSTEMS (2009) 449, 297, available at:
http://dl.acm.org/citation.cfm?id=1627575&picked=prox; and Newton Oller de Mello, Eduardo Mario
Dias, Caio Fernando Fontana & Marcelo Alves Fernandez, The Implementation of the Electronic Tax
Documents in Brazil as a Tool to Fight Tax Evasion, PROCEEDINGS OF THE 13TH WORLD SCIENTIFIC AND
ENGINEERING ACADEMY AND SOCIETY (WSEAS) INTERNATIONAL CONFERENCE ON SYSTEMS (2009) 449,
453, available at: http://dl.acm.org/citation.cfm?id=1627575&picked=prox
73
NF-e is the acronym for Nota Fiscal Eletrônica.
74
CT-e is the acronym for Conhecimento de Transporte Eletrônico de Cargas.
75
For a further (and an extreme) example – within the same legal entity, moving goods between two
branches, inside the same city, using their own trucks (so there is no need for a CT-e), the company will
still need to issue a NF-e for the transfer (there is an output debit for the dispatching branch - accounting is
made by branch - and an input credit for the receiving branch). [Example provided by Camilo Martinez, a
Brazilian tax attorney with Thomsonreuters specializing in transaction taxes.]
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The NF-e and CT-e function in a very similar manner. The major difference
between them is that the immediate objects of the NF-e are goods and the immediate
object of the CT-e is a related service. As time has progressed this system has become
integral to the tax system, and it is used for both intra-state and inter-state transactions.
The more complex permutation of the Brazilian system operates between the
states, and requires a data exchange that is facilitated by the federal government. This is
the second key to the Brazilian system. The federal data exchange is equivalent of the
customs exchange element in the proposed DICE administrative solution to tradable
services in the EAC.
An example is helpful explaining the Brazilian system:
Assume firm “A” (in state 1) sells goods to firm “B” (in state 2), and also assume
that the goods will be transported by a common carrier hired by firm “A.” This is a
multi-state example that can easily be changed into a single state example if some
materials are omitted.76 The concept is the same.
STEP 1: Firm “A” will generate two electronic files in XML format77 (one for the NF-e;
the other for the CT-e) that will contain all necessary tax information for the sale of
goods and the sale of transport services (in other words, a digital invoice).78
• The issuer digitally signs the files (to assure integrity of the data and
authorship);79
• The files are transmitted (through the Internet) to the State tax administration in
State 1; and
• The transmission constitutes a “request for authorization” to use a NF-e, or CTe.80
STEP 2: The State Tax Administration in State 1 (the origin state) acts on the
authorization of use request, without which there can be no binding contract for the
provision of goods, and no supply of services under commercial law. Authorization is
not difficult.
• The authorization system is fully automated (without human intervention);
76

STEP 3 at the second bullet (transmission to the Federal Treasury is not needed as everything will be
contained in State 1); STEP 6 the buyer will be in State 1; STEP 7 the buyer will check the validity of the
documents at State 1’s internet portal.
77
XML is an acronym for eXtensible Markup Language. It is a set of rules for encoding documents in
machine-readable form. It is defined in the XML 1.0 Specification produced by the World-Wide Web
Consortium (W3C), and several other related specifications. These are gratis open standards.
78
It is important to note that these are not “heavy” files. For example, a large supermarket with gross
revenues of US$ 1 billion per year, and millions of invoices, would probably deliver a 5 megabyte file in a
month. [Example provided by Brazilian tax attorney Eric Kanno, currently an LLM candidate at Boston
University School of Law.]
79
The digital certificate in Brazil is provided by Certsign at: http://www.certisign.com.br/ and Serasa at:
http://serasa.certificadodigital.com.br/
80
The transmission to the State Tax Administration is for Impostos Sobre Circulação de Mercadorias e
Prestação de Serviços (ICMS) verification. The ICMS is the state sales tax and the rate varies depending
upon the industry and the Sate.
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•
•
•

Authorization is available 24/7;
The authorization process is a basic check of the XML file for accuracy and
completeness;
Although a period of up to 3 minutes is allowed for the authorization process, in
reality authorization takes a few seconds, and commonly takes only a millisecond.

STEP 3: If the XML file is accurate, the State Tax Administration in State 1 responds in
two ways:
• It returns to the Seller an Authorization of Use notice; and
• It transmits the NF-e to the Treasury Department of the Federal Revenue Service
(it is placed in a national depository of all NF-e’s issued in the country).81
STEP 4: Firm “A” produces a simplified picture of the NF-e on plane paper to
accompany the transit of the goods:
• The document is called DANFE (Documento Auxiliar da Nota Fiscal Eletrônica,
or Electronic Invoice Auxiliary Document);82
• DANFE contains an access key with which the official NF-e can be accessed over
the Internet for verification of complete invoice data appearing on the DANFE;
o The access key is primarily a fixed-size alpha-numeric bit string;
o The access key is also reproduced on the DANFE as a bar code in Code
128-C format;83
• The bar code is intended to facilitate verification of the NF-e at inspection stations
on the internal Brazilian borders (but it also functions in an audit context to
immediately call up - in real-time - any invoice in the Brazilian commercial
system with the press of a button).
STEP 5: With the printed DANFE and authorization of the NF-e the shipment of the
goods can begin.
STEP 6: The Seller will deliver (make available to) the buyer in State 2 the following:
• NF-e (as a digital file) [and/or CT-e];
• Authorization of Use (as a digital file) [for both NF-e and/or CT-e] either
• DANFE (plane paper copy of the NF-e with internet access key) [or DACTE]
STEP 7: When goods are delivered to the Buyer, the Buyer will:
81

The transmission to the Federal Revenue Service is for verification of tax status with respect to three
federal levies: (1) the Imposto sobre Produtos Industrializados (IPI); (2) the Programa de Integração
Social (PIS); (3) the Contribuição para o Financiamento da Seguridade Social (Cofins). The IPI is a noncumulative federal tax on industrial goods. PIS is a social contribution tax payable by corporations to
finance the payment of unemployment insurance. Cofins is a federal tax based on gross revenues of
business sales.
82
The same process is duplicated for transportation services. The only significant differences are: (1)
instead of a NF-e the primary document is a CT-e; and (2) instead of a DANFE the paper reproduction is
called a DACTE (Documento Auxiliar do Conhecimento de Transporte, or the Auxiliary Document of
Electronic Waybill).
83
Code 128 is a very high-density barcode symbol. It is used for alphanumeric or numeric-only barcodes.
It can encode all 128 characters of ASCII. There are three types of Code 128, the A, B, and C versions.
Brazil uses the “C” subtype.
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•

Go to the web site of the Treasury Department of the Federal Revenue Service
and use the access keys84 to:
o Check the validity of the DANFE;
o Check the validity of the DACTE.

SPED, NF-e, and CT-e are not primarily directed at tax fraud, they are part of a
larger move to e-documentation in commercial affairs. However, these particular
documents are coordinated by the tax administrations and they do verify the tax on crossborder B2B transactions. The tax must be calculated and stated on the invoice in order
for it to be considered complete. See Figure 8 below:

When de Mello, Dias, Fontana and Fernandez assess the effectiveness of Brazil’s
electronic tax documents against intra-state tax fraud they underscore that it is the realtime control that this system gives over commercial information flows that is the key to
its success.
On the side of the Tax Authorities, NF-e [and CT-e] represents an
important tool to fight against tax evasion, as it permits control, in real
time, of the information on the commercial transactions performed by the
companies and as it permits the integrated work between the Federal and
State Tax Authorities, upon the interchange of information.
These electronic documents have common information and CT-e
has fields that may refer to NF-e, … [the text goes on to list a large
number of common data fields].85
84

The access keys are available in alpha-numeric and bar code format on the DANFE and DACTE, but are
also contained in the NF-e and CT-e electronic files.
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APPLICATION OF THE BRAZILIAN SOLUTION
TO THE EAC
There are two applications of the Brazilian SPED to the EAC. One is the purely
domestic benefit of the digital invoice; the other is the benefit of the customs exchange.
Digital invoice. In the specific case of tradable services the adoption of the
Brazilian SPED by a single EAC jurisdiction would eliminate missing trader frauds in
tradable services. If we take the example of Rwanda from Figure 7 where W imported
tradable services (termination minutes) from Y, and then had the option of re-selling
them to either the end user, Z, or the intermediary cell phone retailer, X. The assumption
in Figure 7 was that Z is a business.

In this scenario W was potentially a missing trader. W could import tradable
services from Y, not report the transaction, not file a return, and not pay the Reverse VAT.
In Rwanda and Uganda the incentive to do this is strong, because the VAT paid is not
allowed as an input credit on W’s return (although a ruling in Rwanda might allow it). In
fact, if W is planning on becoming a missing trader it will most likely be selling in bulk

85

Newton Oller de Mello, et. al., The Implementation at supra note 72, at 454 (emphasis added).
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to X (the cell phone retailer) so that it can dispose of a large amount of termination
minutes quickly.
Under the Brazilian SPED model, W would not be able to issue a commercially
valid invoice to X or Z if it did not send a copy to the RRA. X or Z would be demanding
this kind of invoice. The ability to deduct the VAT would be contingent on it, and the
commercial enforceability of the contract would be in jeopardy without it. Firm X and Z
would be able to (and might be required to) confirm the validity of the invoice by logging
on to the RRA web site, entering the authorization of use code and receiving digital
conformation of invoice validity.
To engage in missing trader fraud in this setting W would need to move
exceptionally fast. It would have revealed its onward sales to the RRA (in real-time), and
because the Reverse VAT in Rwanda is due immediately upon import, it would be a
relatively easy task for the RRA computers to find the mismatch between purchases,
VAT receipts, and sales. The mismatch would be visible in real time, and auditors would
be quickly on the road to visit W.
Kenya and Uganda would be in similar situations because the Reverse VAT is due
immediately on import, and is not merely an accounting entry. The situation in
Tanzania/Zanzibar is different. In this case the Reverse VAT is an accounting entry
(similar to the treatment in the EU of the reverse charge). Tanzania/Zanzibar would
benefit from the customs exchange function of DICE.
Customs exchange. Assume that Tanzania/ Zanzibar and Kenya adopt both the
digital invoice and participate in a customs exchange. Further, assume that Firm Y, a
resident of Kenya, exports tradable services (termination minutes) to firm W, a resident
of Tanzania/ Zanzibar. Firm W re-sells these services to either Firm X or Z in Tanzania/
Zanzibar.
The difficulty that the Tanzania/ Zanzibar Revenue Authorities have with this
transaction is that the Reverse VAT that Firm W is obligated to perform is a book entry
(like an EU reverse charge). There is very little incentive to audit at this stage. No VAT
is collected or remitted. W is only obligated to notify the tax administration that services
were imported by the last business day of the month following the import.86
Only when W re-sells to X or Z will VAT be collected and need to be remitted.
This will be another two months later. The difficulty for the Tanzania/ Zanzibar Revenue
Authority is that digital services leave no auditable traces. If the businesses involved in
the sale and re-sale keep inadequate records, it is nearly impossible to trace transactions
back and assess for lost VAT. A digital invoice regime is helpful, but may not be
sufficient when importation is only recorded with accounting entries. The time that
passes between import and the first tax payment is a gap that allows fraud to enter the
system. A customs exchange fills in this gap.
86

§§26(2) & (3), VAT Act (1997) (Tanzania); §§26(2) & (3), VAT Act (1998) (Zanzibar)
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Under a full digital invoice customs exchange Firm Y would notify the KRA that
it was planning to export services, and digitally sign a request to issue an invoice that
would qualify it to zero-rate its export.87 The KRA would then check the XML file for
completeness and provide authorization to Y.
The next step is critical. In a customs exchange the KRA would (simultaneous
with providing authorization to Y) submit the same data to the Tanzania/ Zanzibar
Revenue Authority.88 This will allow the Tanzania/ Zanzibar Revenue Authority to
require that W acknowledge the receipt of the digital invoice from Y (as part of its
accounting for Reverse VAT).
There should be an automated data match by the Tanzania/ Zanzibar Revenue
Authority of the information received from the KRA and from W. It will now be very
difficult for W to become a missing trader. W’s onward sale to X or Z (with VAT) will
be processed through the Tanzania/ Zanzibar tax administration in the same manner as
under Figure 9. W will need to issue a valid invoice on re-sale to X or Z. These buyers
will insist on being able to take an input deduction, and have a legally enforceable
invoice (if the full Brazilian SPED system is adopted). None of this is possible without a
valid invoice. See Figure 10 below.

Under a digital invoice customs exchange a destination jurisdiction (the Tanzania/
Zanzibar Revenue Authority in this instance) will be provided with a real-time audit trail
for the import and subsequent resale of tradable services. In this case there is:

87

A zero-rate should be denied to a taxpayer who does not use an authorized invoice.
To be fully effective the data exchange should be automatic. It should occur between IT centers in the
revenue authorities. The data should be encrypted and secured with a digital signature.
88
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•
•
•

notification of W’s importation of services (in advance of importation) – the
customs exchange data from the KRA;
notification of W’s holding of tradable services before re-sale – the accounting for
Reverse VAT that W is required to perform, and
notification of W’s re-sale of services to X or Z – secured through an
authorization request for the use of a digital invoice from the Tanzania/ Zanzibar
Revenue Authority.

BLACK SWANS AND OTHER WORKABILITY ISSUES
Three workability issues need to be considered for the DICE proposal: Black
Swans, the server capacity to collect, store and analyze national transaction data, and
legal issues around collecting transaction data and transmitting it securely to the tax
administration.
Black Swans. In program management literature a Black Swan89 is a program or a
project characterized by extraordinary cost overruns, extreme schedule delays, and
dramatic shortfalls in realized benefits.90 Developers of large-scale IT projects seem to
be blind to Black Swans in their work, at least that is the conclusion of Bent Flyvbjerg.
He finds that planners engaged in developing large-scale IT projects are particularly
prone to Black Swan blindness.
DICE is a large-scale IT project, and a careful assessment of its workability is
needed in light of the research conducted at Oxford University and elsewhere.91
Flyvbjerg’s findings are supported by the Standish Group’s Chaos Report on high risk
Information and Communications Technology (ICT) projects, and by the Function Point
Estimation studies of Capers Jones.92 Taken together, this research points to a “…
plummeting success rate of ICT projects with increases in size [and] … virtually no
success for projects larger than six million dollars.”93

89

Nassim N. Taleb, THE BLACK SWAN: THE IMPACT OF THE HIGHLY IMPROBABLE (2007).
Bent Flyvbjerg & Alexander Budzier, Why Your IT project May Be Riskier Than You Think, HARVARD
BUSINESS REVIEW (September 2011)at 23 (involving a study of 1,471 IT projects with a value of over $241
billion with 92% involving IT projects at public agencies, and 83% US-based projects).
91
Flyvbjerg indicates that Black Swans have an average cost overrun of 200%, and an average schedule
overrun of 70%. If planners believe they are looking at an IT project that is potentially a Black Swan the
following questions should be asked:
• Can the program absorb the hit if this (major) IT project goes over budget by 400%?
• Can the program survive if only 25% to 50% of the projected benefits of this (major) IT project
are realized?
• Can the program take the hit if 15% of the medium-sized IT projects (secondary projects related to
the main project) are also over budget by 200%?
Bent Flyvbjerg & Alexander Budzier, Double Whammy – How ICT Projects are Fooled by Randomness
and Screwed by Political Intent, University of Oxford, BT Centre for Major Programme Management, Saïd
Business School Working papers (August 15, 2011) 24 and 25.
92
Capers Jones, ESTIMATING SOFTWARE COSTS: BRINGING REALISM TO ESTIMATING (2007).
93
Bent Flyvbjerg & Alexander Budzier, Double Whammy – How ICT Projects are Fooled by Randomness
and Screwed by Political Intent, University of Oxford, BT Centre for Major Programme Management, Saïd
Business School Working papers (August 15, 2011) 6.
90
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Fortunately, for the EAC and the DICE proposal Brazil offers an excellent track
record of success. Implementation began with carefully selected pilot projects in 2006
and is now fully operational (as of 2010). DICE is not a Black Swan. The promise of
success can be measured and costs can be calibrated.
Server capacity. This workability concern is whether or not DICE would overburden the tax administration, its servers or its technology infrastructure. Fortunately
there is a similar project underway in Croatia that is centrally processing all invoices
(digitally secure, encrypted, signed documents) in the economy in real-time.
The first numbers came in January 2013, and they summarized the transactions
from January 1 through January 9. According to the Croatian Tax Authority, up until 10
am on January 9th the servers received 27,555,206 invoices from 12,739 taxpayers in the
first phase of implementation.94
Considering that the time frame above includes some days in the New Year
holidays, and the fact that this is just the beginning of the Croatia implementation the data
burden should increase by about 40% (or 38.5 million invoices in eight days, or about 4.5
million invoices per day in the first phase). A second phase of this project began on May
1, 2013, and the third phase on July 1, 2013.
According to the government’s calculations every invoice has about 5 KB
(kilobytes) of data, which multiplied by 4.5 million invoices comes to about 22 MB
(megabytes) of data per day. If an average YouTube video of 5 minutes length of normal
quality is about 20 MB, then the DICE system is not going to over-burden the technical
infrastructure of the tax administration. The average PC can process about 1 million
calculations in a second, so the DICE proposal is not something that will require
mainframe-computing capacity. This is a laptop solution, and it is working with reported
turnover increases of 18% in Croatia.95
Legal workability issues. Three EAC member states, Kenya, Rwanda and
Tanzania, mandate invoice control in B2C and B2B transactions. Rwanda and Tanzania
require transmission of this data to the tax administration on a regular basis. Kenya does
not transmit data to a central computer system but it is on the way to accomplishing this

94

Fiskalne blagajne: U ovom gradu zabilježeno je najviše prekršaja (Fiscal coffers: In this city, there were
the most violations) POSLOVNI DNEVNIK (September 1, 2013) available at:
http://translate.google.com/translate?sl=hr&tl=en&js=n&prev=_t&hl=en&ie=UTF8&u=http%3A%2F%2Fwww.poslovni.hr%2Fhrvatska%2Ffiskalne-blagajne-u-ovom-gradu-zabiljezeno-jenajvise-prekrsaja-226753 (Croatian, translated by Google)
95
Hina, Zahvaljujući fiskalizaciji iskazan 18 post o veći promet (Thanks fiscalization shown 18 percent
higher turnover) NOVILIST.HR (July 15, 2013) available at:
http://translate.google.com/translate?sl=hr&tl=en&js=n&prev=_t&hl=en&ie=UTF8&u=http%3A%2F%2Fwww.novilist.hr%2FVijesti%2FHrvatska%2FZahvaljujuci-fiskalizaciji-iskazan18-posto-veci-promet (Croatian, translated by Google).
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with the recent publication of request for proposal for Electronic Fiscal Device
Management System.96
Kenya was the first EAC member state to adopt the technology of the digital
invoice, borrowing much of their system from the early work done in this area by the
Greek Ministry of Finance. The Kenyan system was put in place in 2004,97 but it never
collected the transactional data centrally.
Rwanda and Tanzania on the other hand, have gone beyond the Kenya. Not only
do they sign and secure all transactional data; they collect and store this data centrally.
Rwanda and Tanzania therefore have effectively adopted the remote audit mechanism.
Kenya needs to take the next step and catch up.
Rwandan legislation has been introduced, but still lags official implementation.
The RRA is awaiting publication of a Ministerial Order, which will give its Electronic
Business Machine (EMB) a legal foundation. Currently about 800 businesses have been
provided EMBs as part of a voluntary pilot project.98 The pending Ministerial Order and

96

Kenya Revenue Authority, SUPPLY AND DELIVERY OF ELECTRONIC FISCAL DEVICE MANAGEMENT
SYSTEM (EFDMS) SOFTWARE AND ASSOCIATED SERVICES, Tender No. KRA/HQS/ICB-039/2012-13 (July
2013) available at: http://www.kra.go.ke/notices/pdf2013/3.0%20TENDER%20DOC.pdf
97
There have long been proposals for centralizing digital records of all transactions, but the Greek
government did not favored it early on, largely because of perceived technology barriers that have since
been removed. Kenya followed this early advice, but should be in a position to modify it in light of recent
advances and the experience of Tanzania and Rwanda. See: Panos Zafiropoulos, Safeguarding Electronic
Tax Data – Data Locking: Fiscal Electronic Signing Devices in Athens, Greece (November 2007) at 12
(considering, but not recommending a centralized data-base) (powerpoint slides on file with author). See
also: Milan Prokin, Draft Prepared For – Fiscalis FPG 12, Cash Register Project Group, Technical and
Functional Specification of Turnover Controllers, paper presented at Innsbruck, Austria (April 2007) at 7
& 57 (who recommends a central data-base and indicates that, “All misuses of fiscal cash registers, fiscal
printers, non-fiscal cash registers and non-fiscal printers listed in the document titled Cash Register Misuse
Guide are inherently solved by a new device called a turnover controller [jurisdiction-wide central data
bank] ... ) (on file with author)].
See also: Panos Zafiropoulos, Electronic Signatures & PKI Cryptography – Electronic
Transmission of Invoices and Special “Fiscal Electronic Signing Devices” Some Notes and Comments,
(unpublished paper, on file with author, presented to the Fiscalis FPG 12, Cash Register Project Group,
Nov. 2005) (presenting on behalf of the Greek Ministry of Economy and Finance and further suggesting
that the EU should adopt the system of mandatory ECR certification that is employed in Greece, and the
use of a fiscal electronic signing device (FESD) connected to each cash register).
98
Rwanda Revenue Authority, Electronic Billing Machines: a boon, not a burden, The New Times (June
20, 2013) at 25, available at: http://www.newtimes.co.rw/PDF_ads/RRA-Final.pdf .
An Electronic Billing Machine is a portable device the size of a smart phone. It
comprises of two components, a Sales Data Controller (SDC) and a Certified Invoicing
System (CIS). The SDC is the data storing component of the EBM which can be external
or inbuilt, and it is controlled by the CIS software.
The SDC records every transaction received from the CIS, and then ensures that
an electronic signature is printed on the receipt. This signature is specific to every tax
payer so that it can’t be forged; it is verifiable by RRA officers using a special decryption
tool unique to every installed SDC device, so any attempt to falsify the signature can be
immediately detected.
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Commissioner General Instruction will appear on the RRA’s web page. Currently there
are seven inactive links.99 Rwanda is the only country in the region that has adopted the
full digital invoice proposal. The Sales Data Controller100 device (part of EBM) is used
as an add-on to a taxpayer's existing invoicing system, and thereby provides an option for
taxpayers to achieve seamless compliance.101 It is also important to note that RRA does
not depend on a device manufacturer's security, instead the RRA has built capacity to
have their own in-house infrastructure to fully control all invoices with a personalization
mechanism that applies a security key to each taxpayer's invoicing system.
Rwanda is not stopping there. The RRA is currently testing an online invoicing
system, which will provide option for taxpayer's to be compliant without the need of any
specialized devices. In this respect it is similar to the successfully implemented invoicing
model in Croatia. When fully implemented this will be the platform for DICE
implementation in the near future.
Adoption is a foregone conclusion, and the commercial press has been actively
engaged in explaining this system to the public in advance of the full roll-out.102
Tanzania leads all EAC member states in revenue collection thanks to its
controlled invoicing system. It published a notice of Subsidiary Legislation dealing with
electronic fiscal devices (EFD) on May 28, 2010. Article 9(1) requires:
The Commissioner shall establish a system for transmission, receipt,
storage and monitoring of fiscal information relating to sales transactions
done by users in the course of their daily business and the system shall –
For every transaction done at a point of sale, the details are stored in the SDC
and simultaneously transmitted to the RRA database. The SDC can store data for up to
ten years.
99
The inactive links are:
Ministerial Order governing the use of Electronic Sales Devices (coming soon)
Commissioner General Rules on Electronic Billing Machine (coming soon)
Commissioner General Instruction on CIS specification (coming soon)
Commissioner General Instruction on SDC specification (coming soon)
Commissioner General Instruction on communication protocol (coming soon)
Commissioner General Instruction on certification method (coming soon)
Commissioner General Instruction on registration process (coming soon)
Rwanda Revenue Authority, Electronic Billing Machine, available at: http://rra.gov.rw/rra_article1037.html
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Sales Data Controller (SDC) is a generic term that applies to a lot of devices in the market that perform
a similar function. They can be stand-alone or integrated into cash register systems. See:
http://www.salesdatacontroller.com/index.php/all-about-sales-data-controller. Thus, for example, SDCMob is a specific device made by BMC Inc. It is an SDC that includes secure mobile communications
functionality.
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The Fiscalization model in Sweden and Quebec provide same good business practice incentive taxpayers can keep their existing invoicing system if they are able to to adopt the communication protocol
used by the controlling device.
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Rwanda Revenue Authority, Supplement: RRA Experts Answer Questions about Eectronic Billing
Machines, THE RWANDA FOCUS (April 28, 2013) available at: http://focus.rw/wp/2013/04/supplement-rraexperts-answer-questions-about-electronic-billing-machines/ Rwanda Revenue Authority, Supplement:
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(a) be electronically connected to all users of electronic fiscal devices
registered under regulation 5;
(b) use a fiscal management software compatible to all users’ of electronic
fiscal devices software;
(c) be managed, controlled, and administered by the Commissioner103
Tanzania therefore has a solid two years working with the remote audit EFDs, and
has reported significant revenue improvement. By June of 2012 revenues were up by
38.1% over projected targets.104 One of the leading reasons for this improvement was the
EFD.
CONCLUSION
The EAC is moving in a direction that will allow it to solve the tradable services
fraud that plagues global VAT/GSTs. Rwanda will very soon have domestic mandates
for digital invoices that will be collected and stored centrally in real-time. There is no
customs exchange of data between these jurisdictions yet, but that can be expected to
change as the enforcement net tightens on fraudsters.
The model for EAC inter-jurisdictional cooperation is Brazilian. A data exchange
of digital invoices is coordinated in Brazil by the Federal Treasury. The same degree of
cooperation could be assured just as effectively through bilateral treaties or multilateral
tax information exchange agreements within the EAC. It is easy to anticipate a
Rwandan-Tanzanian customs exchange, one that would soon welcome Kenya (if Kenya
modifies its law to allow the central collection of digital invoice data).
This, of course, does not answer a larger question of what should be done about
more distant service providers. Is it possible, for example, to secure digital records of a
South African supplier whose services are imported into an EAC member state? This is
the problem posed by Figures 5 and 6 above where a Kenyan importer (X or W) imports
tradable services from Y, and those services are subject to deductible Reverse VAT. How
should Kenya secure the digital record of these transactions?
The answer is found in Brazilian commercial law, which gives full legal standing
to digital invoices, and accepts paper invoices only as memorials of the digital document.
If this commercial rule is adopted in Kenya, with a further requirement that the digital
invoice needs to be submitted to the KRA in the same manner as a domestic invoice, then
the problem is nearly solved. In other words, the deductibility of the Reverse VAT for X
or W that is due on import, and the enforceability of the contract in Kenya would be
conditioned on the digital validity of the invoice issued by Y. This would greatly reduce
the possibility that X or W would become a missing trader in Kenya. See figure 11
below.
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This solution may not be so easy where X or W is in Rwanda. Imports of tradable
services from Y are still subject to Reverse VAT in Rwanda, but in this jurisdiction it is
without the right to deduct (if the customer cannot prove that the services are not
otherwise available in the Rwandan domestic market). In this instance there remains an
incentive to avoid the VAT, but the transaction will still need to be done outside of good
commercial practice (that is, without a valid digital invoice). This suggests that Rwanda
will need the benefits of a direct customs exchange if it insists on not allowing an input
deduction for Reverse VAT.
Imported digital services are a significant problem outside of the EAC. South
Africa is experiencing it, and is having some difficulty crafting a solution. South Africa
should look to the EAC.
South Africa is considering a requirement that all foreign suppliers of e-services
(even non-residents) must register for VAT in South Africa.105 This is a difficult solution
to enforce, and has not proven effective in the EU. A digital invoice customs exchange
would be much easier and considerably more consistent with its residence-based VAT.
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Ferdie Schneider, Search for Solutions to Tax e-service supplies, BUSINESS LAW AND TAX REVIEW
(April 8, 2013) at 9 (discussing Finance Minister Pravin Gordham’s announcement in this year’s budget
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providers.)
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The same problem tops the list of GST revenue losses that confront Australia.
The Board of Taxation estimate that Australia is loosing an estimated $1 billion in GST
from imported services. The Australian Productivity Commission finds the EU approach
being considered by South Africa would not be entirely workable or effective, given the
residence-basis of the Australian GST.106 The Productivity Commission’s preferred
solution is, in effect, a global customs exchange coordinated through an OECD treaty
network:
Any effective approach to this issue would appear to require international
cooperation, and might best be explored by an international body such as
the OECD.107
This paper contends that the best answer to the global problem of tradable
services in the VAT/GST is a digital invoice customs exchange (DICE), like the
one that appears to be developing in the EAC. Leadership on this issue appears to
be in East Africa.
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The input of the EU in applying VAT regime to taxation of e-commerce was put forth as
arguably the most advanced in the world and was therefore seen as providing a detailed
understanding of the topic. A comparative study of those measures taken by India was
made in this thesis coupled with an examination of the existing Kenyan VAT Law.
The thesis conceded that e-commerce poses concomitant challenges especially
in taxation of consumption taxes such as VAT. It also highlighted the challenges posed in
taxation of VAT in e-commerce, together with recommendations for reform. The major
challenges arise from the structural nature of internet and the ability to establish public
and private global communications systems that are secure and inexpensive to operate.
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